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The Honorable Robert F. Smith
United States Senate
307 Dirksen Senate Office Building
Washington, DC 20510

Dear Senator Smith:
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Thank you for your letter dated December 2, 1997, on behalf of your constituent,
Timothy Thompson of Rochester, New Hampshire, and other New Hampshire municipal
officials concerning the placement and construction of facilities for the provision of personal
wireless services and radio and television broadcast services in their communities. Your
constituent's letter refers to issues being considered in three proceedings that are pending
before the Commission. In MM Docket No. 97-182, the Commission has sought comments
on a Petition for Further Notice of Proposed Rule Making filed by the National Association
for Broadcasters and the Association for Maximum Service Television. In this proceeding,
the petitioners ask the Commission to adopt a rule limiting the exercise of State and local
zoning authority with respect to broadcast transmission facilities in order to facilitate the rapid
build-out of digital television facilities, as required by the Commission's rules to fulfill
Congress' mandate. In WT Docket No. 97-192. the Commission has sought comment on
proposed procedures for reviewing requests for relief from State and local regulations that are
alleged to impermissibly regulate the siting of personal wireless service facilities based on the
environmental effects of radio frequency emissions, and related matters. Finally l in DA 96
2140 and FCC 97-264, the Commission twice sought comments on a Petition for Declaratory
Ruling filed by the Cellular Telecommunications Industry Association seeking relief from
certain State and local moratoria that have been imposed on the siting of commercial mobile
radio service facilities.

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time. However. I can assure you that the Commission is committed to
providing a full opportunity for all interested parties to participate. The Commission has
formally sought public' comment in all three proceedings and. as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your letter and your constituent's letter, as well as this response, will be placed in the
record of all three proceedings and will be given full consideration.
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Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments in the two proceedings involving
personal wireless service facilities, is available on the Commission's internet site at http://
www.fcc.gov/wtb/siting.

Thank you for your inquiry.

Sincerely,

David L. urth
Chief, Commercial Wireless Division
Wireless Telecommunications Bureau



BOB SMITH
NlWMAMOS_

1-800-922-2230
IN NEW HAMPSHIRE

opinion@smith.senate.goV tinittd ~tatts ~mat[
WA,SH!NI3TON,..DC 20S,o-2lm3

Karen Kornbluh
Director, Office of Intergovernmental Affairs
Federal Communications Commission
1919 M Street, Room 808
Washington, D.C. 20554

.... Dp.ar. Kare.n.;.. .• _.__ . _ _ _..

SELECT COMMlmE ON
ETHICS

COMMITIEe ON ARMED SERVICES

COMMITTEE ON
ENVIRONMENT AND PUBLIC WORKS

I am writing on behalf of a number of New Hampshire
municipalities that have contacted me to express concern about
rece~tr~le~making-activiti~s-undert8kpnhy ~h~ FCC.

I have enclosed a copy of one of these communications. As
you can see, the concerns raised deal with the allocation of
authority over zoning deci3ion~ p~rticularly with respect to
cellular and broadcast towers. I would appreciate it if you
could provide me with a response to these communities' concerns
that the FCC is exceeding its legal mandate and infringing on the
auchority of local governments.

Thank you in advance for your prompt assistance in this
matter.

Sincerely yours,

Bob Smith U.S.S.
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October 30, 1997

SenatOr judd Gregg
Senator Robert Smith
Representative John Sununu

..---- _..- -., ~ ~ __..__.-- _ .

Dear Senator Gregg, Senator Smith, and Representative Sununu:

..........., ...
. .W~_V~..writiDl.You ahollt t~.F~ COm:"'..l:taic;!icroS Cunii"(l~iuu and itS auemptS to preempt local'" .

zenina of cellular, radio aDd TV towers by makina the fCC the "Federal Zoninl Commission" for all
cellular telephone and broadcast towers. Both Congress and 1be courts have lona recopized that zenins
is a peculiarly local function. Please immediately contact the FCC and tell it to stop these efforts whic:.h____ _ .,
viol~e !he intent of Ccr.grws, the CUiI&LiWiion ltld-lJffnfipres' '0I'Fedenlism.

In the 1996 Telecommunications Act. COlllress expressly reaffirmed local1.Oniq authority over cellular
towers. It told the FCC to stop aU rulemaIdnp where the FCC was~ to becnme JI t=~e!'!l

- Zuwug Commtarcfft:ibr sucli towers.. -nespiie iiiii\nsuuctiOiiftOm ConPss, the FCC is now attempting
to preempt local zoninS authority in three different rulemakir)gs.

. .
Ce~l~ ~~.: ""J"iPQ:.~~~ly PJW.ervf".(f local IOnil".g suthoritj· o"';:r ccUur.r tuwel~ ill

_., .- 'diid996 'I'elecommunicatiol1l A~ with the sole exception that municipalities cannot regulate the
radiation from cellular antennas if it is within limits set by the FCC. The FCC is attempting to have "the
exception swallow the rule" by usinl the limited authority Congress gave it over cellular tower radiation
to review and reven;e any c-.eUular IODin: deci:icn in the U.S. wlii\;u i, nnds is "tainted" by radiation , -'"
concerns, even if the decision is otherwise perfectly permissible. In fact, the FCC is saying it can
"second guess" what the trUe reasons for a municipality's decision are, need not be bound by the stated
reasona given by a municipality and doesn't even have to wait undl a local planning decision is fmal ..... . ..
~fare the FCC :cts. . .... -_... _ ..

Some of our citizens are coacemed about the radiation from cellular towers. We cannot prevent them
from mentioniDg their concerns in a public bearing. In ilS rulemakinR the FCC is sayiD! that if ~"Y
citizen lllUa this issue that tlUS IS suftlcienc buis for a cellular zoning decision to immediately be taken
over by the FCC and potentiany reversed. even if the municipality expressly says it is not considering
such statements and the decision is completely valid on the other grounds. such as impact of the tower on

. .. ~~~~~_~~~.~r_~.~~.: _. .

Cellular Towen • Mgntgria: ReIatedly. the FCC is proposing a rule bannins the moratoria that some
municipalities impose on cellular lowen while they revise their zonina ordinances to accommodate the
increase in the numbers of theM! tI)W~!'!. Apin. t!'.i: ViC!lltC:i the ConstitUiiuu and ihe directive from
Congress preventing the FCC from becominl a Federal Zoning Commission.
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RaciiQITY Towers: The FCC's prQposed rule on radio and TV tQwers is as bad. It sets an artificial limit
Qf 21 to 4S days for municipalities to act on any local permit (envi~Q~ental. building permit. !Qning.or
other). -.&.....1 permit requesds lUIt6lftlUiCaJJj d.iliUd gmntitiTfthe-municipality doesn't act in this time
frame, even if the application is incomplete or clearly violates local law. And the FCC's propQsed rule
would prevent municipalities from considering the impacts such towers have on property values, the
environment or aesthetics. Even safe!)' re_q~ire~I)ts cQuld he ovp.rridden by the FCC! A•.d.: .1J~llis of
Luning"ll1\d"PC!ti'nit Cleiiills\voul<fgolo the FCC. not to the local courts.

This proposal is aSlOUnding when broadcast towers are some of the tallest struetllres known to man -
some over 2,000 feet tall. 1be FCC cillim.~ that these ch:mgcs are raecdw iu aiiow Tv stations to switch
to High Definition Television quickly. But Th. Wall S,r••, JounrtU and tnde magazines state there is no
way the FCC and broadcuters will meet the current schedule anyway, so there is no need to violate the
rights of municipalities and their residents just to meet an artificial deadline. __. _... ,..

... ~.... _.~ ..

These actions represent a power grab by the FCC to become the Federal Zoning Commission for cellular
towers and broadcast towers. 'They violate the intent of Congress, the Constitution and principles of
Federalism. This is particularly troe given that the FCC is a single purpose agency, with nn 7t:'ning
expertise, tt-~t •.ever 5iw'a tuwer·i1°dldriTlilCe -- 0_'_'_ -.-

Please do three things to stop the FCC: First, write new FCC Chairman William Kennard and FCC
Commissioners Susan Ness, Harold Purchtlott-Rotb. Michael Pow~U, and G!oria T:i3tarJ ""Uiiij them lO

·_-~top"'thts·intrtiiiori"oiflocafioning authority in cases WT 97-197, MM Docket 97-182 and DA 96-2140;
second join in the "Dear Colleague Letter" currendy being prepared to go to the FCC from many
members of Congress; and third, oppose any effort by Congress to grant the FCC the power to act as a
..Federal ZoDin.!.Commis$ion" and I'T~~.pt !oca! zcnir.g authority .

.- _ ~ -~_ ~.- .

1be foUowiDa people at national municipal orpnizations are familiar with the FCC's propoled rules and
municipalities' objectionl to them: Barrie Tobin at the National Leaaue of Cities (202-696-3194); Eileen
Hugard at the NatinDllf ~-!!OCia!ion of TclCWiTWluun:.lions Officers and Advisors (703-506-3275);
Robert FOiel at the National Aasociadon of Counties (202-393-6226); Kevin McCarty at the U.S.
Conference of Mayors (202-293-7330); and Cheryl Maynard at the American Planninl Association (202
872-Q61l). Please feel free to call them if you have any questiOns.

Very truly yours. 7/7

~~~-
Timothy J. Thompson, Staff Planner

cc: See attached list.


